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Individual Flexibility Agreement (Award Covered)
The following letter template(s) should be used as a guide only. Any wording changes, other than those to insert a business name, may change the context, meaning or purpose of the policy. We recommend you receive advice from the Victorian Chamber of Commerce and Industry prior to making such changes.  


















Contacting the Victorian Chamber of Commerce and Industry
The Victorian Chamber’s team of experienced workplace relations advisors can assist members with a range of employment, human resources and industrial relations issues.  
Our experienced workplace relations consultants can also provide assistance to both members and non-members on a range of more complex matters for a fee-for-service. The consultants can, among other things, provide training to employees, conduct investigations and provide representation at proceedings at the Fair Work Commission. 
For assistance or more information, please contact the Workplace Relations Advice Line on (03) 8662 5222.

Disclaimer 
The information contained in this document has been prepared by the Victorian Chamber of Commerce and Industry in this format for the convenience and benefit of its members and is provided as a source of information only. The Victorian Chamber does not accept responsibility for the accuracy of the information or its relevance or applicability in particular circumstances. The information does not constitute, and should not be relied on, as legal or other professional advice about the content and does not reflect the opinion of the Victorian Chamber, its employees or agents. The Victorian Chamber and its employees, officers, authors or agents expressly disclaim all and any liability to any person, whether a member of the Victorian Chamber or not, in respect of any action or decision to act or not act which is taken in reliance, whether partially or wholly, on the information in this communication. Without limiting the generality of this disclaimer, no responsibility or liability is accepted for any losses incurred in contract, tort, negligence, or any other cause of action, or for any consequential or other forms of loss. If you are uncertain about the application of this information in your own circumstances you should obtain specific advice.
General Information
Flexibility provisions within Modern Awards allow employers and an individual employee to enter into an arrangement, whereby certain terms of the Award are modified to meet the individual circumstances of the employment relationship. Before considering using a Flexibility Agreement, employers must:
ensure that no other industrial instrument applies; and
consider which Modern Award is the most appropriate instrument in relation to that employee’s employment. The Coverage and Classification provisions of the Award will assist in determining whether a particular Award is the correct instrument. Whilst only one Award will apply to an employee's employment, it is possible that multiple Awards may cover an employer's business.

How do Flexibility Agreements work?
Flexibility provisions in Awards specify that an employer and employee may vary the application of a number of terms of the Award if they enter into a Flexibility Agreement concerning those terms (for example, hours of work, overtime and penalty rates etc). An employer and employee can only agree to vary the terms of the Award that are specified in the flexibility clause of the applicable Award.
As each award contains different clauses which may be altered, it is important that the flexibility provision in the relevant Award is properly analysed when entering into a Flexibility Agreement with an employee.
How do I vary the effect of terms of the award by using a Flexibility Agreement?
Within the Victorian Chamber Flexibility Agreement, Victorian Chamber Members can identify the terms of the award of which they wish to vary the effect. Once doing so, the Flexibility Agreement will need to identify, with sufficient detail, how the effect of that particular Award term is being modified by the Flexibility Agreement. For example, it will be necessary to show that a particular entitlement has been removed, altered, or even increased.
In addition, Victorian Chamber users must ensure that the Flexibility Agreement results in the employee’s terms and conditions of employment being better off overall than if the Flexibility Agreement didn’t apply. Therefore, users must also ensure that the Flexibility Agreement identifies in sufficient detail, how the Agreement ensures the employee is better off overall, as compared to the Award. For example, it will be necessary to show what benefits or entitlements an employee will receive (such as an increase in their wage) for entering into the Flexibility Agreement.
How do I implement a Flexibility Agreement?
Attached to the front of the Flexibility Agreement is a Proposal Form, which should accompany the Flexibility Agreement given to employees for consideration. As stated in the proposal, employees should be given ample time to consider the terms of the Flexibility Agreement, and to request clarification if they are unsure of any terms.
The Victorian Chamber members should ensure that employees who may have difficulties understanding the terms of the Flexibility Agreement are given access to the agreement in terms that they can understand. This may include engaging an interpreter where the employee has language difficulties. Employers should ensure that they document all reasonable attempts to accommodate individual employee circumstances.
In addition, if a proposed Flexibility Agreement will cover a person under 18 years of age, they are required to also have a parent or guardian sign the Flexibility Agreement.
It is important that the employee is not put under any pressure or duress to sign the Flexibility Agreement, as this could result in the Flexibility Agreement being declared invalid, or even a penalty being imposed. The signing of the agreement must not be contingent on any other person signing the Flexibility Agreement.

An employer cannot enter into a Flexibility Agreement with a prospective employee. A Flexibility Agreement can only be agreed upon after a person has commenced employment with the employer.
Duration of the Flexibility Agreement
Whilst a Flexibility Agreement has an indefinite term, the following events will cause the cessation of the Flexibility Agreement:
The employer and employee agree in writing to terminate the Flexibility Agreement;
Either the employee or employer unilaterally terminate the Flexibility Agreement, by giving the other 13 weeks' written notice of termination; or
The award no longer applies to the employee’s employment. This will occur, for example, if a new enterprise agreement comes into operation and applies to the employee, or if an employee has a guarantee of annual earnings that exceeds the high income threshold. As the award no longer applies, the Flexibility Agreement also ceases to apply.
Other relevant factors to consider
Whilst the Individual Flexibility Agreement is a useful tool for Victorian Chamber Members, care should be taken in implementation. In particular, given the vast range of awards, there may be other requirements in the award which a Flexibility Agreement is required to address. Regard should be had to the particular award’s flexibility clause when drafting a specific Flexibility Agreement.
Furthermore, the Flexibility Agreement, which is essentially an extension of the relevant award, does not regulate all the terms and conditions of employment of the employee subject to the agreement. It is recommended that all employees are still provided with a letter of offer or contract of employment which will operate alongside the award and the Flexibility Agreement.
Employers should ensure that the contract of employment, the award, the Flexibility Agreement, and the National Employment Standards (NES) do not conflict with each other. If unsure of the interaction between each of these instruments, it is recommended that you seek further advice.
Flexibility varies the effect of award terms, it does not vary the award. Although there is little case law on Individual Flexibility Agreements, at least one case emphasises that the Flexibility Agreement varies the effect of the award terms, it does not go as far as varying the award. For example, a Flexibility Arrangement cannot, according to current case law, go as far as allowing the employer and the employee to agree that the employee will commence their shift early (at a time that would attract a penalty rate) and forfeit the penalty rate in exchange for the employee leaving early to attend to family commitments. Employers may wish to seek advice on the use of Flexibility Agreement in circumstances where the trade off does not improve the financial outcome for the employee.








Proposal of Individual Flexibility Agreement
[bookmark: LONGEMPLOYERNAME1][INSERT BUSINESS NAME LETTERHEAD]

[INSERT DATE]

PRIVATE AND CONFIDENTIAL

[NAME]
[STREET ADDRESS]
[SUBURB] [STATE] [POSTCODE]
Dear [NAME],

Re: Proposal of Individual Flexibility Agreement

On behalf of [INSERT COMPANY NAME] (‘[INSERT COMPANY SHORT NAME].), I am pleased to offer you a proposal for an Individual Flexibility Agreement.
An Individual Flexibility Agreement is an instrument that allows both you and [INSERT COMPANY SHORT NAME] to customise your employment conditions. This is done by varying the effect of certain terms of the [INSERT MODERN AWARD FULL NAME], which is the relevant Award applicable to your employment with [INSERT COMPANY NAME].
However, the proposed Individual Flexibility Agreement, whilst varying the effect of certain clauses of the relevant Award, will not become a term of your contract of employment, and therefore may not contain all of your entitlements and obligations in relation to your employment with [INSERT COMPANY NAME].
It is entirely your choice as to whether you wish to enter into such an agreement with [INSERT COMPANY NAME]. We strongly recommend that you read the terms of the enclosed Individual Flexibility Agreement before you make the decision as to whether you sign the Agreement, and if you have any questions, you should contact [INSERT COMPANY CONTACT] or alternatively, seek the advice of an appropriate advisor (eg a lawyer).
Should you have any difficulties in understanding the Agreement due to a disability, language or other impediment, please contact [INSERT COMPANY NAME], who will organise a more suitable explanation of the Agreement for you.
Whilst you and [INSERT COMPANY NAME] will be bound by the terms of the Individual Flexibility Agreement, you may terminate the Agreement at any time, in accordance with the terms of the Agreement.
Yours faithfully,

[bookmark: LetterSignatoryName1][INSERT COMPANY NAME] 
[INSERT COMPANY CONTACT]
[INSERT COMPANY CONTACT POSITION]

Individual Flexibility Agreement
[bookmark: LONGEMPLOYERNAME4][INSERT ON COMPANY NAME LETTERHEAD]
 
[INSERT DATE]

PRIVATE AND CONFIDENTIAL

[NAME]
[STREET ADDRESS]
[SUBURB] [STATE] [POSTCODE]
Dear [NAME],

Re: Individual Flexibility Agreement

On Behalf of [INSERT COMPANY NAME] (‘[INSERT COMPANY SHORT NAME]’), I am pleased to offer you an Individual Flexibility Agreement (‘the AGREEMENT’) with [INSERT COMPANY SHORT NAME] on the terms and conditions set out below:
Terms and Conditions
Parties to the agreement
The parties to this Agreement (‘the PARTIES’) are:
[INSERT COMPANY NAME] (‘[INSERT COMPANY SHORT NAME]’); and
[INSERT EMPLOYEE’S NAME] (‘you’).
Only the above parties are bound by the terms of this Agreement. 
Commencement and operation
[bookmark: CommencementDate1]This Agreement will commence on [INSERT DATE].
This Agreement is made in conjunction with the [INSERT MODERN AWARD FULL NAME] (‘the AWARD’). Once signed, this Agreement will vary the effect of certain parts of the Award, as specified below, and will become a term of the Award. To avoid doubt, as the Agreement will have the effect of becoming a term of the Award, if the Award ceases to apply to you (as defined by the Fair Work Act 2009 (Cth)), the Agreement will cease to operate. 
To avoid doubt, this Agreement does not provide you with a contractual entitlement, nor does it form part of your contract of employment.
Termination
The Agreement can be terminated:
at any time, by written agreement between the Parties;
without agreement between the parties, if one party gives the other 13 weeks’ written notice of termination. When 13 weeks’ has elapsed since the giving of the notice, the Agreement will terminate.
Genuine agreement
By signing this Agreement, you agree that:
you have entered into this Agreement without coercion or duress;
you have been given adequate time to consider the terms of this Agreement prior to signing it, and have had the opportunity to seek relevant advice on its terms, including any advice from a parent or guardian who may or may not be a signatory to this Agreement; and
as a result of entering into the Agreement, you are better off overall than you would have been, if no individual flexibility agreement had been agreed to. 
[bookmark: _Ref227657145]Amendment of award terms
The Parties have agreed to amend the following terms of the Award, as permitted by the Award, in the following manner:
	No
	Clause
	Type of amendment
	Additional benefits

	(i)  
	[bookmark: AmendedAwardClause1][The parties must specify how the Flexibility Agreement modifies the existing clauses of the Award. 
It is important that the Agreement sufficiently details the proposed amendment, and how the Agreement changes the application of the Award term being modified.]
	[bookmark: TypeOfAmendment1][Whilst the Flexibility Agreement allows the parties to amend certain clauses of the Award, it is important that the Agreement only amends those clauses which the Award allows.
 This will require checking the Flexibility clauses of the Award, which will show which clauses may be amended, then checking each clause to determine which clause you wish to amend. 
Once this is done, note the specific clause names and clause number. If unsure, it is recommended that you seek further advice.]
	[bookmark: AdditionalBenefit1][The Flexibility Agreement must specify what benefit(s) the employee will receive for entering into the Flexibility Agreement. 
It is important that the Agreement provides the employee with sufficient compensation for signing the Flexibility Agreement, to ensure the employee is “better off overall” as compared with the Award.
 If the same benefit is being provided for more than one type of amendment (e.g. an increase in the employee’s wage), this should be reflected next to each amendment.]



Better Off Overall
As a result of the amendments in paragraph 5 above, the terms and conditions of your employment are better off overall, when compared with the [insert modern award full name], as a result of the following:
Amendments to clause
[bookmark: AmendedAwardClause2][bookmark: BetterCondition1] [The parties must specify how the Flexibility Agreement modifies the existing clauses of the Award. It is important that the Agreement sufficiently details the proposed amendment, and how the Agreement changes the application of the Award term being modified. will result in The Agreement must specify how the Agreement results in the employee being better off overall in relation to their terms and conditions of employment. The Agreement will need to specify in some detail what benefits the employee receives that results in the employee being better off overall, taking into account the removal or amendment of any benefit under a clause of the Award. If unsure, it is recommended that you seek further advice]:
Signed By: [INSERT EMPLOYEE’S NAME]
	

	 
	 

	(Signature of Employee)
	

	

	(Name of Employee)
	
	

	 
	 
	 

	(Address of Employee)
	 
	

	 
	 
	 

	(Date)
	 
	

	 

[DELETE IF NOT REQUIRED]
	 
	 
 

	

	 
	 

	(Signature of Parent or Guardian of Employee)
	 
	 

	 
 
	 
	 

	(Name of Parent or Guardian of Employee)
	 
	 

	 
 
	 
	 

	(Address of Parent or Guardian of Employee)
	 
	 

	 
 
	 
	 

	(Date)
	 
	 


[bookmark: LongEmployerName7]
Signed on behalf of:

[INSERT COMPANY NAME], [INSERT COMPANY ABN]
	By its duly authorised officer:
	 
	 

	 
 
	 
	 

	(Signature of Authorised Officer)
	 
	 

	 
 
	 
	 

	(Name of Authorised Officer)
	 
	 

	 
 
	 
	 

	(Address of Authorised Officer)
	 
	 

	 
 
	 
	 

	(Date)
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